Case 1:05-cv-01345-RCL Document 6 Filed 07/07/2005 Page 1 of 23 



^K;4h0^ 




IN THE UNITED STATES WSTRICT COIJRT 
THE mSTRICT OF COLUMBIA 



UNITED STATES OF 



V. 



ALLTEL CORPORATION and 
WESTERN WIRELESS CORPORATION, 

Defendants. 



\ I I Irt H .id^-ll ^^Ht^^^^ 



Cml No.: 




fS 




^CU 




FINAL JUDGMENT 



^mhvMV^^M* 



WHEREAS, plaintiff. United States of America, filed its Complaint on July 6, 2005, 
plaintiff and defendants, ALLTEL Corporatian ("ALLTEL") and Western WireJess Coipoiation 
("Western Wireless"), by their respective attorneys, have consented to the entry of this Final 
Judgment jithout trial or adjudication of any issue of fact or law, aid without this Final 
Judgment constituting any evidence against or admission by smy party regarding any issue of fact 



or law; 



AND WHEREAS, defoidants agree to be boimd by the provision of fliis FmalJudgment 
pending its approval by the Coiirt; 

AND WHEREAS, the essence of this Final Jud^ent js the prompt and certain 
divestiture of certain rights or assets by defendants to assure that competition is not substantially 
lessened; 
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AND WHEREAS, plainHff requires <^^ for the 

purpose of remedying the loss of competition alleged in the Gomplalnt; 

AND WHEREAS, defendants have represented to plaintiff that the divestitures required 
below can and will be made and that de%idants will later raise no claim of hardship or difficulty 
as grounds for asking the Goitrt to modiiy any of the diyestitiire provisions <?ontamed below; 

NOW THEREFORE, before any testimony is taken, without trial or adjudication of any 
issue of fact or law, and upon consent of (he parties, it is ORDE^D, ADJUDGED AND 
DECREED: 



L Jurisdiction 



This Court has jurisdiction over the subject matter of and each of the parties to this 
action. The Complaint states a claim upon which relief may be gjanted against defendants under 
Section 7 of the Clayton Act, 15 U.S.C. § 1:8. 



IL Definitions 



As used in this Final Judgment: 



A. "Acquirer" or "Acquirers'' means the entity or entities to whom defendants divest the 
Divestiture Assets. 

B. **AIXTEU- means defendant ALLTEL Corporation, a Delaware cotpoxatio^i with 
headquarters in Little Rock, Arkansas, its successors and assigns^ and its subsidiaies, divisions, 
groups, afBKates, partnerships and joint ventures, and their directors; ofiBcers, managers, agents, 
and employees. 
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Believue, Washington, engaged in tlie business of licensing and piomating the Cellular One 
service mark and certain related trademarics, service marics, and designs. 

D. **Cellular One Gioig) Assets'' means a31 legal and ^ononnc int^ests Western 
Wireless holds in the Cellular One Group. Cellular One Cjroup Assets shall inclpde all lig^t, title 
and interest in trademarks, trade names, service tnarks^ s^vice lumaes, designs^ and inteUoJtual 
property, all licoise agreements for use of the Cellular One mark, technical infoiination, 
computer software and related documentation, and all records relating to the divestiture assets. If 
the acquirer of the C ellular One Group Assets is not the acquirer of the Wireless Business 
Divestiture Assets, defendants will grant the acquirer of the wireless business assets a license to 
use the Cellular One service marks on terms generally available at the time the merger agreem^it 
was entered and make the transfer of the Cellular One Group Assets Subject to continuation of 
these licenses. 

E. *'CMA" meajis cellular market area which is used by the Federal Communications 
Commission (*TCC") to define cellular license areas and which consists of Metropolitan 
Statistical Areas C'MSAs") and Rural Service Areas ('*RSAs'*). 

F. "Divestiture Assets'' means the Wireless Business Divestiture Assets and the Cejltilar 
One Group Assets. 

G. **GSlvr' means global system for mobile communications which is one of the 
standards used for the infrastructure of digital cellular service. 

H. "Multi-line Business Customer" means a corporate or business customer that 
contracts with Western Wireless for mobile wireless services to provide multiple telephones to 



7 ,V^- ■• • '"VTTTJ-'aTT^^^.'^.'JT.r..' 



■ ■ ■..■ . I ■.....-. ■ 



Case 1 :05-cv-01 345-RCL Document 6 Filed 07/07/2005 Page 4 of 23 




it3 employees or membeis whose servisi^ are provided pursuant to a contraet with the coiporate 
or business customer. 

I. 'Transaction*' means the Agreement and Plan of Merger between AliTEL and 
Western Wireless, dated January 9, 2005. 

J. "Western Wireless*' means defendant W^teffl Wirdess Corporation, incorporate in 
the state of Washington with headquarters in Bellevue^ Washington, its supoessors and ^signs, 
and its subsidiaries, divisions* groups, affiliates, partnerships and joint ventures, and their 
directors, officers, managers, agents, and employees. 

K. "Wireless Business Divestiture Assets" means, for each mobile wireless 
telecommunications services business to be divested under this Final Judgment, ail types of 
assets, tangible and intangible, used by defendants in the operation of the mobile wireless 
telecommunications services businesses to be divested, "Wireless Business Divestiture Assets" 
shall be construed broadly to accomplish the complete divestitures of the entire business of 
Western Wireless in each of the following RSA license areas as reqtiired by this Final Judgment 
and to ensure that the divested mobile wireless telecommunications services biisiness^ remain 
viable, ongoing businesses: 

(a) Aitansas RSA-1 1 (CMA 334); 

(b) Kansas RSA'3 {CRA 430); 

(c) Kansas RSA-4 (CMA 431); 

(d) Kansas RS A-S (CMA 435); 

(e) Kansas RSA-9 (CMA 436); 

(f) Kansas RSA-IO (CMA 437); 
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(g) Kansas RS^^i4 (CMA 441); 

(h) Nebraska RS A-2 (CMA 534); 

(i) Nebraska RSA-3 (CMA 535); 

(j> Nebraska RSA-4 (CMA 536); 

(k) Nebraska RSA-5 (CMA 537); 

(1) Nebraska RSA-6 (CMA 538); 

(m) N^iaska RSA-7 (Q^ 539); 

(n) Nebraska RSA4 (CMA 540); 

(o) Nebraska RSA-9 (CMA 541); and 

(p) Nebraska RS A-IO (CMA 542); 
provided that ALLTEL may retain all pf the PCS spectrum cmi^itly held by Western Wifeless in 
each of these RSAs and provided that ALLTEL need not divest the assets used ^lely to operate 
Western Wireless V GSM roaming business, including GSM roaxning contracts and equipment. 
Wireless Business Divestiture Assets shall include^ without limitation, all type;s of real 
and personal property, monies and financial instruments, equipmept, inventory, ol5ce furniture, 
fixed assets and fiimishings, supplies and materials^ contracts, agre^ente, leases, commitments, 
spectrum licenses issued by the FCC and all other licenses^ pennits and aixfljorizations, 
operational support syst^ns, cell sites, network iii&Bstructure, switches, customer si5>poft and 
billing systems J interfaces with other service providers, business and customer recoids and 
infonnation, customer contracts, customer lists, credit records, apcpunts, and historic and current 
business plans which relate primarily to the wireless business being divested, as well as any 
patents, licenses, sub-licenses, trade secrets, know-how, drawixigs^ blueprints, designs, technical 
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and qixality specifications aii^pftJtoc^ qu^ity a^suf^S^^a^ 

other techiiieal infonnatiort defeidants supply to tbeir own employees, customers^ suppliers, 
agents, or licensees^ and trademarks, trade naines and service maiks or other intellectual pitq)erty, 
including all intellectual property rights under third-party Kcenses that ai^ capable of being 
transferred to an Acquirer either in their entirety , for assets described in (1) below, or thioii^ a 
license obtained through or ftom Western Wireless, for assets described in (2) below; i^vided 
that defendants shall only be required to divest Multi-line jBusiness Customer coniractSj if the 
primary business address for that customer is located wiflain any of the sixteen (16) license areas 



described herein^ and lurtfaer, any subscribers who obtain mobile wireless lelecomnixHncations 
services through any such contract retained by defendants and who are located wifliin the sixteen 
(16) geographic areas identified above, shall be given the option to terminate flieir relationship 
with defendants^ without financial cost, within one year of the closing of the Transaction, 
Defendants shall provide written notice to these subscribers within foi^Tfiye (45) days after the 
closing of the Transaction of the option to terminate. 

These divestitures of the Wireless Business Divestiture Assets shall be accomplished by: 
(1 ) transferring to the Acquirers the complete owottship aid/or other ri^ts to ihe 
assets (other than those assets used substantially in the operations of Weston Wireless* overall 
vioreless telecommunications services biisinpss which must be retained to continue the existing 
operations of the wireless properties that defendants are not required to divest^ and that either are 
not capable of being divided between the divested wirele^ teleeomniunxcations services 
businesses and those not divested, or are assets that the defendants and the Acquirier(s) agree, 
subject to approval of plaintiff^ shall not be divided); and 
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(2) granting to the Acquirer(s) an optiQii to obtain a nonrexclusive, transferable 
license from defendants for a reasonable period, subject to s^proval of plaintiff, ^ the election of 
an Acquirer to use any of Western Wireless's retained assets under paragr^b (1) above, used in 
the operation of the wireless teleconmiunications services busings being divested* so as to 
enable the Acquirer to continue to operate the divest^ wireless telecpnununications services 
business without impairment. DefCTdants ^11 identify in z schedule submitted to plaintiff and 
filed with the Court, as expeditipusjy as possible following the filing of the Complaint mid in any 
event prior to any divestitures and before the approval by the Court of this Final Judgment, any 
intellectual property rights under third*party licenses that are used by the wirele^ 
telecontmuiiications services businesses being divested but that defendants could not transfer to 
an Acquirer entirely or by license without third-party consentj^ and the specific reasons why such 
consent is necessary and how such consent would be obtained for each asset. 



IIL Ai>T>Kcabiiitv 

A. This Final Judgment ^plies to defendants ALLTEL and Western Wireless, as defined 
above, and all other persons in active concert or participation with any of fliem who neceive 
actual notice of this Final Judgment by personal service or otherwise. 

B. Defendants shall require, as a condition of the sale or other disposition of all or 
substantially all of their assets or of les?^ business units that include the D^ve^ture Assets, that 
the purchaser agrees to be boimd by the provisions of this Final Judgment^ provided that 
defendants need not obtain such an agreement from the Acquirer(s). 
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IV. Divestitures 

A, Defendants are ordered and directed^ within one hundred twenty (120) days after 
consummation of the Transaction, or five (5) days aflernotice of entry of this Final Jud^ent, 
whichever is later^ to divest the Divesti tyre Assets to an Acquirer or Acquirers ac^jtable to 
plaintiif in its sole discretioru and, if applicable, to a Divestiture Trustee designated pursuant to 
Section V of this Final Judgment. Plaintiff, in its sole discretion, may ^ree to one or more 
extensions of this time period not to exceed sixty (60) days in total, aiict shall notify the Court in 
such circimistances. With respect to divestiture of the Wireless Business Divestiture Assets by 
defendants or the Divestiture Trustee, if applications have been filed wifli the FCG within the 
period permitted for divestiture seeking approval to assign or transfer licenses to the Acquirer(s) 
of the Wireless Business Divestiture Assets^ but an order or other dispositive action by the FCC 
on such applications has not been issued before the end of the period pemiitted for divestiture, 
the period shall be extended with respect to divestiture of those Divestiture Assets for which 
FCC approval has not been issued until five (5) days after such approval is i3eceived. Defendants 
agree to use their best efforts to accomplish the divestitures set far&k in this Final Judgment and 
to seek all necessary re:gulatoty approvals as expeditiously as possible. This Final Judgment does 
not limit the FCC 's exercise of its regulatory powers and process with lespgct to the Divestitore 
Assets. Authorization by the FCC to conduct the divestiture of a Divestiture Asotin a particular 
manner will not modify any of fee requirements of this decree* 

B. In accomplishing the divestitures ordered by this Final Judgment, defendants shall 
promptly make known, if they have not already done so, by usual and customary means^ the 
availability of the Divestiture Assets, Defendants shall inform any petson making inquiry 
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regarding a possible purchase of the DivestitUreAssilk tliat liiey are being divested pursuant to 
this Final Judgment and provide that person with a copy of this Final Judgment Def^dants 
shall offer to furnish to all prospective Acqxxirers, subject to customary ponfidentiaHty 
assurances, all infomiation and documents iielatmg to the Divestiture As$ets customarily 
provided in a due diligence proems exempt such informatiou or documents subject to the 
attomey-clieiit or work product privileges. Defendants ^laU make available such information to 
plaintiff at the same time that such inforniation is made avaiia|)le to any other person. 

C. Defend^ts shall provide to the Acquirer(s) and plaintiff information relating to the 
personnel involved in the operation, development, and sale or licd^e of th^ Divestiture Assets to 
enable the Acquirer(s) Xo make offers of employment. Defendants will not interfere with any 
negotiations by the Acquirer(s) to employ any defendant employee whose primary responsibility 
is the operation, development^ or sale or license of the Di vestittffe Assets. 

D. Defendants shall permit prospective Acquirers of the Divestiture Assets to have 
reasonable access to personnel and to make inspections of the Divestiture Assets; access to any 
and all environmental, zoning^ and other permit documents and information; and access to any 
and all fmancial, operational, and other documents and information customarily provided as part 
of a due diligence process. 

E. Defendants shall warrant to all Acquirer's) that (1) the Wireless Business Divestiture 
Assets will be operational on the date of sale; (2) every wireless spectrum license is in full force 
and effect on the date of sale; and (3) the Cellular One Group Assets will be unencumbered and 
not judged invalid or unenforceable by any court or similar authority on the date of sale. 
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F, Defendants shal I not take any action that will impe<ie in any way tfee permitting^ 
ii censing, operatiori, or divestiture of the Divestiture Assets . 

G. Defendants shall warrant to the acquiren(s) of the Divestiture Assets &mt there are no 
defects in the enviioaiinental, zatm%y licensing or other permits pertaimng to the op^ation of 
each asset that will have a material advise effect on the operator of the mobile wireless 
telecoimnunications services business in which the asset is primarily ^3^4, and that followiiigflie 
sale of the Divested Assets, def^dant will not undertake, directly or indirectly, any challenges to 
the environmental, zoning, licensing or other ppimits relating to the operation of tfeeDiv^titure 
Assets. 

H. Unless plaintiff otherwise consents in writing, the divestitures piii5uant to Section IV ^ 
or by a Divestiture Trustee appointed pursuant to Section V of this Final Judgm^t, shall include 
the entire Divestiture Assets and with respect to the Wireless Business Divestiture Assets* shall 
be accomplished in such a way as to satisfy plaintiff, in its sole discretion, that thes^ ass^s can 
and will be used by the Acquirer(s) as part of a viable, ongoing business CT^ged in th^ ^oviision 



of mobile wireless telecommunications services. With tiie exception of the, Wirele^ss Btisiness 
Divestitwe assets in the Nebraska RSAs, all of which must be divested to a single Acquirer, flie 
divestiture of the Divestiture Assets may be made to one or more Acquirers, provided that in 
each instance it is demonstrated to the sole satisfaction of plaintiff &at the Divestiture Assets will 
remain viable and the divestiture of such assets will reinedy the conq>etitive harm alleged in the 
Complaint. The divestitures of the Divestiture Assets, whether pursuant to Section IV or Section 
V of this Final Judgment, 
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(1) shall be inade to an Accjuir^ (ib^ Ac|[aiii^^^t^ in |)i5dntifF^sote ji^^ 

a) with respect to the Wireless Business Divestiture Assets, has the intent and 
capability (including the n^essary managerial, operational, technical^ and financial c^ability) of 
conipeting effectively in the provision of mobile wireless teiecotmnimi^tioiis s^vi<jes; and 

b) with respect to the Cellnjar One Group Assets, has the intent and capability 
(including the necessary managerial, opeiational^ teclsnical^ and finandal <^ability) of 
maintaining and promoting the intellectual prppetty including tradanajks and service niarks^ 

(2) shall be accomplished so. as to satisfy plaintiff in its sole discretion^ fliat none of 

the terms of any agreement between the Acquirer (or Acquirers) and any defendant shall give 
defendants the ability unreasonably to raise the Acquirer^ costs, to lower fee Acquirer's 
efSciency, or otherwise to interfere with the ability of the Acquirer to compete effectively. 

I At the option of the Acquirer(s) of the Divestiture Assets, defendants shall enter into a 
contract for transition services customarily provided in connection with the sale of a business 
providing mobile wireless telecommunications services or inteHectuai ptopdty licessng 
sufficient to meet all or part of the needs of the Acquirer for a period of up to one year. The 
terms and conditions of any contractual aitangoactent meant to satisify this provision mtist be 
reasonably related to market conditions. 

J, To the extmt that the Divestiture Assets use intellectual property, as required to be 
identified by Section II.iC(2), that cannot be transferred or assigned without the consent of the 
licensor or other third parties, defendants shall use their best efforts to obtain those consents. 
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V; AppQiBtnifeht tmPiyesttt&re Tnisfe^ 

A. If defendants have not divested the Divestiture Assets within the time period specified 
in Section IV. A, defendants shall notify plaintiff of that fact in wntmgy specifically identifying 
the Divestiture Assets that have not been divested. Then, upon application of plaintifl^ the Court 
shall ^point a Divestiture Tmstee selected by plaintilf and approved by the eotirt to effect the 
divestiture of the Divestiture Assets, The Divestitune Trustee, will have all the rights and 



responsibilities of the Managein^t Trustee s^qwinted pwsuant to the PresefvatiOB of Assets 
Stipulation and Order, and will be responsible for: 

(1) accomplishing divestiture of alJ Divestiture Assets transferred to the 
Divestiture Trustee from defendants, in accordance with the terms of this Final Judgment^ to an 
Acquirer or Acquirers approved by plaintiff, under Section W.A of this Final Judgment; 

(2) exercising the responsibilities of the licensee of any transferred Wireless 
Business Divestiture Assets and controlling and. operating any transferred Wireless Business 
Divestiture Assets, to ensure that the businesses reniain ongoing, econptoicaliy viable 
competitors in the provision of mobile wireless teleconimunications serrices in the sixteen (16) 
license areas specified in &e Wireless Business Divestiture Assets* until they are divested to an, 
Acquirer or Acquirers, and the Divestitm^e Trustee shall ^gree to be bound by this Filial 
Judgment; and 

(3) exercising Ae responsibilities of the licensee of any transferred Cellular One 
Group Assets and controlling and operating any transferred Cellular One Group Assets^ to ensure 
that the business remains ongoing and that the obligations of the Cellular One Group under the 
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Celjulax One license agreemqSts ai^ fiilfifl^ tfieyarb divested to an^^ 
and the Di vesti ture Trustee shall agree to be bound by this Final Judgment, 

B. Defendants shall submit a proposed trust agreetn^it CTrust Agreement**) to plamtijQf, 
which must be consistent with fee terms of this Final Judgment and which must receive aqjprovai 
by plaintiff in its sole discretion, who shall communicate to defradants within ten (10) business 
days its approval or disapproval of the proposed Trust Ag^eement^ and wliich nmst be executed 
by the defendants and the Divestiture Trustee within five (5) business days after approval by 
plaintiff 

C. After obtaining any necessary approvals from the FCC for the assignment of the 
licenses of the remaining Divestiture Assets to the Divestiture Trustee, defendants shall 
iirevocably divest the remaining Divestiture Assets to the Divestiture Trustee, who will own such 
assets (or own the stock of the entity owning such assets, if divestiture is to be effected by the 
creation of such an entit>^for sale to Acquirer(s)) and control such assets^ subject to the tenns of 
the approved Trust Agreement. 

D. After the appointment of a Divestiture Trustee becomes effective, only the Divestiture 
Trustee shall have the right to sell the Divestiture Assets. The Divestiture Trustee shall have the 
power and authority to accomplish the divestiture to an Acquirer(s) acceptable to pl^tift in its 
sole judgment, at such price and on such terms as are then qbtamable upon reasonable effort by 
the Divestiture Trustee, subj ect to the provisions of Sections IV , V^ and Vt of this Final 
Judgment^ and shall have such other powers as this Court deems ^propriate. Subject to Section 
V.G of this Final Judgment, the Divestiture Trustee may hire at the cost and expense of 
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defendants the Management TiJ^stee appointed piirsuaiit to th^ Preservation of As$ets Stipulation 
and Order, and any investment bankers, attorneys or other agents* who shall be solely 
accountable to the Divestiture Trustee, reasonably necessary in the Di v^titure Trustee's 
judgment to assist in the divestiture. 

E. In addition, notwitiistaaiding any piovision to the contrary ,piaffltifii in its sole 
discretion, may require defendants to include additional assets^ or allow, with the written 
approval of plaintiff, defendants to substitute substantiaUy similar assets, which sid>aantially 
relate to the Wireless Business Divestiture Assets to be divested by the Divestiture Trustee to 
facilitate prompt divestiture to an acceptable Acquirer. 

F. Defendants shall not object to a sale by the Divestiture Trustee on any ground other 
than the Divestiture Trustee's malfeasance. Any such objections by defendants must be 
conveyed in writing to plaintiff and the Divestiture Trustee within ten (10) c^endar days after the 
Divestiture Trustee has provided the notice required under Section VI. 

G. The Divestiture Trustee shall serve at the cost and expense of defendants, on such 
terms and conditions as plaintiff approves, and shall account for alimonies deriv^ feom the sale 
of the assets sold and all costs and expenses so incurred* After approval^ by the Cpnrt of the 
Divestiture Tmstee*s accounting, including fees for its services and those of any professionals 
and agents retained jby the Divestiture Trustee, all remaining money shall be paid to4sfendants 
and the trust shall then be terminated. The compensation of the Divestiftire Trustee and any 
professionals and agents retained by the Divestiture Trustee shall be reasonable in ligjit of the 
value of the Divestitiire Assets and basai on a fee arrangement providing the Divestiture Trustee 



14 



■: - ■■<■-.■ -J r.- ■F--r ^^-:..--^b£^±^.)t...-.K--:.-. ^ c. >-"^- ^-'- •■- - ■■ ■'-'■ jt-'-r JT'JI.. -.rk. f ■ ■ ■, ■■■■■ -. ^^f -■^ ■* ■- 



l_ _; ifci - h n ^ -^r i 'rt'rrt ^ 'i->*^>** " II ■!■ " * ^ !■ I ' I ■■■'■ ■■ Tf'J -ih r'-^^™'''- i " M^it ■ i " i >^7-^>^^-*- :-Y rU^t^<*^ ■*^ <iii " i^ "' ^^ ii """ ({•i- ^,--'-^^-----"^ w^ii^tm^^^-i ■ -* " --^i' ^ i rMrt^:«^-r- 



Case 1:05-cv-01345-RCL Document 6 Filed 07/07/2005 Page 15 of 23 



with an incentive based on the ^rice and t^ms of the liiv^titum, aiid the speed with whiph it is 
accomplished, but timeliness is paramount, 

H/ Defendants shall me their best efforts to assist the Divestiture Trustee in 
accomplishing the require divestiture iiKluding fteir best efforts to effect all necessary 
regulatory approvals and will provide asy necessary representations or warranties as ^propriate 
related to sale of fee Div^iture Assets. The Divestiture Trustee and 3ny consultants, 
accoxmtants, attomej^, and other persons retained by the Div^eadture Trustee shall have&Il and 
coinplete access to the personnel, books, records, and facilities of ihe buimiess to be divested, and 
defendants shall develop financial and other infonnation relevant to the assets to be divested as 
the Divestiture Trustee may reasonably request^ subject to reasonable protection for trade secret 
or other confidential research, development, or commercial in&tmation. Defendants shall take 
no action to interfere with or to impede the Divestiture Trustee^s accotnplishment of the 
divestitures. 

L After its appointment, the Divestiture Trustee shall file mpiiihiy reports with plaintiff 
and the Court setting forth the Divestiture Trustee's efforts to accpmplish the <Hvestitures ordered 
under this Final Judgment. To the extertt such reports contain infonnation that Hie Divestiture 
Trustee deems confidential, such reports shall not be filed in the public docket of the Court. 
Such reports shall include the name, address, and telephone number of each person who, during 
the preceding month, made an offer to acquire, expressed an interest in acquiring, entoied into 
negotiations to acquire, or was contacted or made an inquiry about acquiring, any interest in the 
Divestiture Assets, and shall describe in detail each contact with any such person. The 
Divestiture Trustee shall maintain full records of all efforts made to divest the Divestiture Assets. 



15 



:T!->;^55i^.-i.;pU,i».ViiiraC!B!E!5ifiSe5i5WS*i^ 



. ._Li . -i: ■. .. ■>-..*■!■:: ■.■i-:--.^^'^—.i 



i i' M — fc ' iii ■ T'^^'^if*! ji i n- -Jk < Ml.M. li"i i'jfcWil">il"ii J i >i I . ^^|i ' i" I" "Wl l Y i i4i'i '' iiT "ii j '^- l fc"i *1 <<"iP i\ JT Ha ' f > < "' iMi Ti" i| ^LBfiiphi'lTlafci rf i < ' i^i i ( mi 



Case 1 :05-cv-01 345-RCL Document 6 Filed 07/07/2005 Page 1 6 of 23 



J . If the Divestiture Tniste^ ha^ not accomplislied such divestitures within six (6) xnotrths 
after its appointmeiit, the Divestitiife Trusty sh^l promptly file with the Court a report setting 
forth (1) the Divestiture Trustee's efforts to accomplish the required divestitures, (2) the reasons, 
in the Divestiture Trustee* sjudgm*^ ^ky the i^ui^ divestitures have not been acconapK^ed, 
and (3) the Divestiture Tru^ee's recommendations. To the exteait such rq>otts contain 
infonuation that the Divestiture Tmstee deems confidential, such reports shall not be filed in the 
public docket of the Court, The Divestiture Trustee shall at the same time furnish such report to 
the plaintiff, who shall have the right to make additional recommendatioris consistent with the 
purpose of the trust. The Court thereafter shall enter such orders ;as it shall deem appropriate to 
carry out the puipose of the Final Judgment, which may, if necessary, include, extending the trust 
and the term of the Divestiture Trustee's appointment by a period requested by plaintiff. 

K. After defendants transfer the Divestiture Assets to the Divestiture Tmstee, and imtil 
those Divestiture Assets have been divested to an Acquirer or Acquirers approved by plaipliff 
pursuant to Sections IV .A and IV.H, the Divestiture Trustee shall have sole and complete 
authority to manage and operate the Divestiture Assets and to exercise the r^>oiisibiIities of the 
licensee, and shall not be subject to any control or direction by defendants. Defendants shall not 
retain any economic interest in the Divestiture Assets transferred to tiie Divestiture Trustee, apart 
fi-om the right to receive the proceeds of the sale or other disposition of the Divestiture Assets. 

L. The Divestiture Trusts shall operate the Divestiture Assets consistent with fee 
Preservation of Assets Stipulation and Order and this Final Judgment, with control over 
operations, marketiug, sales and Cellular One licensing. Defendants shall not attempt to 
influ^ice the business decisions of the Divestiture Tmstee concerning the operation and 
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tnanagemept of tiie Divestiture Assets j, kad shall not coiaamimicate witib the Divestiture Trustee 
concerning divestiture of the Divestiture Assets or take any action to influence, interfere with, or 
impede the Divestiture Trustee^s accomplishment of the divestitures required by fliis Final 
Judgment, except Ihat defendants ma.y communicate with the Divestiture Trustee to the extent 
necessary for defendants to comply with this Final Judgment and to pitmde ttie Divestitiire 
Trustee, if requested to do so, with whatever resources or cooperation may be required to 
complete divestiture of the Divestiture Assets and to carry otrt the mjuirements of the 
Preservation of Assets Stipulation and Order and this Final Ju^gmmt, Except as provided in this 
Final Judgment and the PreservatioB of Assets Stipulation and Order, in no event shall 

I 

defendants provide to, or receive from^ the Divestiture Trustee, &e mobile wireless 
telecommunications services businesses, or the Cellular One business under the Divestiture 
Trustee's control any non-public or competitively sensitive marketing, sales^ pricing or other 
information relating to their respective mobile wireless telecommunications services businesses. 



VI, Notice of Proposed Divestitures 

A. Within two (2) business days following execution of a definitive divestiture 
agreement, defendants or the Divestiture Trustee, whichever is then respoBsible ibr effecting the 
divestitures required herein, shall notify plaintiff in writing of any proposed divestiture required 
by Section IV or V of this Final Jud^ent. If the Divestiture Trustee is responsible, it sihall 
similarly notify defendants . The notice sh^ll set forth the details of the proposed divestiture and 
Hst the name, address^ and telephone number of each person not previously identified who 
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offered or expressed gem mteresit in or desire to acq!#e any owaasHp interest in^fe^ l^ivestitorfe 
Assets, together with ilill details of the same. 

B. Within 4fteen (15) calendar days of receipt by pldjitifFofsuch noticej, plaintiff may 
request from defendant?, the propbsed Acqinier or AcqiMrere, any otfaw iSiird party, or th^s 
Divestiture Trustee if ^^plicable additional infona^on (Ea?>ncefning tihepioposied ifiyfisti)ftu«, the 
proposed Acquirer or Acquirers, and any otiier potential Acquirer. Defendants OTd the 
Divestiture Trustee shall ftunish any additional information r€?qiiested w fifteisn (15) 
calendar days of the receipt of the rajuest, unless the partii^ sliaJl otiiarwise a^ee. 

C Within thirty (30) calendar days after receipt of fte notice or wiflim twenty (20) 
calendar days after plaintiff has been provided the addition^ infonnation requested fiom 
defendants, the proposed Acquirer or Acquirens, any third party, smcj the Divestiture Trastee, 
whichever is later, plaintiff shall provide written notice to defendants and the Divestiture Trustee, 
if there is one, stating whether or not it objects to the proposed divestiture; If plaiiUiff provides 
written notice that it does not object, the divestiture may be consummated, subject only to 
defendants' limited right to object to the sale under Section V.F of tiiis Final Ju«%msit Absent 
written notice that plaintiff does not object to the proposed Acqitira- or upon objection by 
plaintiff, a divestittire proposed under Section IV or Section V shall not be coDsammated. "Upon 
objection by defoidants under Section V.F, a divestiture proposaJ undsa- Section V shall not be 
consummated unless approved by the Court. 
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Defendants shall not finance all or any part of any divestiture made pursuant to Section 
IV or V of this Final Judgment 



PreservatidB of Assets 

Until the divestitures required by iUis Final Judgnent have been accomplished, 
defendants shall take all st^s necessary to comply with the Preservatioii of Assets Stipulation 
and Order entered by this Court* Defendant shall take no action that would jeopardize the 
divestitures ordered by this Court. 



IX* AfBdavits 



^P^ii— l-FHl-^V^^H^^P^i^ri^"^P 



A- Withit^ twenty (20) caleiidar days of the filing of the Complaint in this matter, and 
every thirty (30) calendar days thereafter until the divestitxires have been completed under 
Section IV or V of this Final Judgment, defendants shall deliver to pl^ntiff an affidavit as to the 
fact and manner of its compliance with Section IV or V of this Final Judgment. Each such 
affidavit shall include the name, address, and telephone number of each person who during the 
preceding thirty (30) days, made an offer to acqiiire, expressed an interest in acquiring entered 
into negotiations to acquire, or was contacted or made an inqtiiry about ascquirmg, any interest in 
the Divestiture Assets, and shall describe in detail each contact with any such person during that 
period. Each such affidavit shall also include a description of the efforts defendants/have taken 
to solicit buyers for the Divestiture Assets, and to pit>vide required itifonnation to prospective 
Acquirers, including the limitations, if any, on sucl^ irtfomiation. Assuming the infonnatipn set 
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I ■ 

fc>rth ki the affidavit is true. i^^ any otg^ction l?yj>laimi^ tdiiifbn^ provided hy 

defendants, including limitation on information, shall be made within fojurteen (14) calendar days 
of receipt of sxich affidavit. 

B. Within twenty (20) calendar days of the filing of the Complaiiit hx this matter, 
defendants shall deliver to plaintiff an affidavit that descriWiixieasoiiable detail all actions 
defendants have taken and all steps defendants have ipiplemented on an ongoing basis to can:q>iy 
with Section YIH of this Final Judgment Defendants shall deliver to plaintiffan affidavit 
describing any changes to the efforts and actions outlined iii defendants' earlier affidavits 
provided pursuant to this section within fifteen (1 5) calendar days after the change is 
implemented. 

C. Defendants shall keep all repords of all efforts made to preserve aiid divest the 
Divestiture Assets until one year after such divestitures have been completed. 



X* CompHaBce Inspection 

Av For the purposes of determining or securing qompli^^^with tln^ Final Judgment, or 
of determining, whether the Final Judgment should be modified or vacated,, and subject to any 
legdlym^ognized privilege, from time to time duly authorized repr^CTtativ^ of the United 
States Pepartment of Justice, including ^consultants and oth^ persons retained by tiie Umted 
States^ shall, upon written request of a duly authorized lepres^tative of the Assistant Attorney 
(jeneral in charge of the Antitrust Division, and on reasonable notice to defendants, be p^mitted: 

( 1 ) access during defendants' office hours to inspect and copy, or at plaintiffs 
option^ to require defendants provide copies of, all books, ledger^, accounts, records and 
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documents in the possession, custody, or control of defendants^ relating to any matters contained 
in this Final Judgment; and 

(2) to interview, either informally or on the reqord, defendants' ofScers, 
employees^ or agrats, who may have Ifeeir iadividiial counsel present, regarding such matters, 
ITie interviews shall be subject to the reasonable convenience of Jhe interviewee and ^tfaout 
restraint or interference by defendants. 

B . Upon the written request of a duly authorized represmtative of the Assistant Attorney 
General in charge of the Antitrust Division, defendants shall submit written reports, under oath if 
requested, relating to any of th^ matters contained in this Final Judgments may be r^uested, 

C. No infomiation or documents obtained by the means provided iu dns section shall be 
divulged by plaintiff to any person other than an authorized representative of the executive 
branch of the United States or, pursuant to a customary protective Order or waiver of 
confidentiality by defendants, the FCC, except in the course of legal proceedings to which the 
United States is a party (including grarid jury proceedings), or for the purpose of securing 
compliance with this Final Judgment, or as otherwise required by law. 

D. If at the time information or documents are furnished by defendants to plaintiff, 
defendants represent and identify in writing the material in any such information or documents to 
whlc^ a claim of protection may be asserted under Rule 26{c)(l) of the Federal Rules of Civil 
Procedure, and defendants mark each pertinent page of such material, "Subject to claim of 
protection under Rule 26(c)(7) of the Federal Rules of Civil Procedure," then plaintiff shall give 
defendants ten ( i 0) calendar days notice prior to divulging such material in any legal proceeding 
(other than a grand jury proceeding). 
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>3. No Reacquisitiofl 

Defendants may not reacquire or lease aijy part of i^^^ 
of this Final Judgment provided however that 1 ) defendants shall not be precluded ftom CTtering 
commercially reasonable agreements, for a period not to exceed two (2) years fix>m the date of 
the closing of the Transaction, with the purchasers) of the Wireless Business Divestiture Assets 
to obtain the right to use ^squipment that defradant Western Wirel^s used to support both its 
GSM roaming business and th^ provision of wireless services using oth^ technological formats 
and 2) defendants shall not be precluded from entering into a^eements with the purchaser of the 
Cellular One Group Assets to license titiose assete for use, (a) outside the United Slates, and (b) 
for a period not to exceed one (1) year from the date of the closing of the Transaction^ within the 
United States. 



XIL Retention of Jurisdiction 



■Hii^ J i m . . ^^^^ 



^PV^H4PM#*l^B^krit^^^^V^ 



This Court retains jurisdiction to enable any party to this Final Judgment to ^>ply to this 
Court at any time for further orders and directions as may be necessary or appropriate to carry out 
or construe this Final Judgment, to modify aiiy of its provisions, to enforce compliance, and to 
punidi violations of its provisions. 



XHl. Expiration of FJnalJudy ment 

Unless tiiis Court grants an extension, fliis Pinal J^idgment shall expire ten (10) years 
from the date of its entry. 
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XIV. PHbliC Inter est Peff rmingtirtn 

Entry of this Final Judgment is in tiie public interest. 



Date: 




United States District Judge 
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